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Academic Freedom and
Higher Education Employees

NEA Principles, Policy, and Practice in Response to Recent Threats

If the issues of our time are to be resolved within the limitations of law and reason,
universities must lead in the demonstration of self-restraint and open discussion.

—Charles A. Beard, March 1938*

igher education faculty and academic profes-

sionals have long faced challenges to academic

freedom. Teaching, research, and service may
all involve materials that some students, administra-
tors, members of the public, or legislators and gov-
erning board members find objectionable. Increased
diversity in staff and student populations, media and
public scrutiny, and greater emphasis on student
rights all have implications for collective bargain-
ing and employee policies and rights. Recent years
have also seen controversies over legislative propos-
als, and a look at the status of academic freedom in
the courts provides mixed results at best. A renewed
commitment to the foundations of academic freedom
grounded in the professional standards of the disci-
plines, coupled with strong contractual protections
through collective bargaining, may provide faculty the
best approach to provide the educational quality that
our members strive for.

NEA Policy on Academic Freedom

NEA adopted its first resolution on academic freedom,
“Freedom of the Teacher,” in 1928 and from the begin-
ning tied the concept to the professional nature of
teaching:

We believe there should be more genuine free-
dom for the teacher, freedom in mind and spirit
to achieve and create and to take pride in the art
of teaching, so that he may have the same satis-
faction in achievement and recognition that the
lawyer, the doctor, and the engineer have in the

practice of their professions.”

The most recent set of NEA resolutions includes sev-
eral focusing on academic freedom. Resolution E-10
(Academic and Professional Freedom) is most relevant
to higher education:

The National Education Association believes that
academic freedom is essential to the teaching
profession. Academic freedom includes the rights
of teachers and learners to explore and discuss
divergent points of view. Controversial issues
should be a part of the instructional program
when, in the judgment of the professional staff,
the issues are appropriate to the curriculum and

to the maturity level of the student.?

In addition, the NEA Statement of Higher Education
Positions includes a section, “Academic and Intel-
lectual Freedom and Tenure in Higher Education,”
online, which says, “Academic and intellectual free-
dom in institutions of higher education are best pro-
tected and promoted by tenure, academic due process,
and faculty self-governance.”* As a part of the policy,
the NEA endorsed and incorporated AAUP’s 1940
Statement of Principles on Academic Freedom and Tenure,
in 1950, and reaffirmed its endorsement in 1985. That

policy states:

Institutions of higher education are conducted
for the common good and not to further the
interest of either the individual teacher or

the institution as a whole. The common good
depends on the free search for truth and its free

exposition.
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Academic freedom is essential to these purposes
and applies to both teaching and research. Free-
dom in research is fundamental to the advance-
ment of truth. Academic freedom in its teaching
aspect is fundamental for the protection of the
rights of the teacher and of the student in free-

dom in learning.®

In more recent years, NEA has paid increased atten-
tion to the dangers to academic freedom contained
within the widespread use of part-time and nonten-
ured faculty, an employment practice that “threaten(s)
the job security vital to academic and intellectual
freedom.” NEA’s policies provide support for the
Association’s response to new threats to academic
freedom such as the so-called Academic Bill of Rights
and Intellectual Diversity proposals discussed below.

Evolution of Academic Freedom

These policies draw on a long history of academic
and intellectual contestation of the topic. Richard
Hofstadter, a leading historian of the 1950s, traced the
concept of academic freedom to “Socrates” eloquent
defense of himself against the charge of corrupting
the youth of Athens” and argued that “its continuous
history is concurrent with the history of universities
since the twelfth century.”” His contemporary, soci-
ologist Robert Mclver, argued, “Academic freedom

is a professional freedom,”® and Robert Post recently
added that “Academic freedom is conceived of as the
price the public must pay in return for the social good
of advancing knowledge.”®

Webster’s defines academic freedom as the “freedom to
teach or to learn without interference (as by govern-
ment officials.)”!° This definition expresses a com-
monsense understanding of the term but leaves many
of the conceptual confusions in place. Is academic
freedom an individual right or a professional right
residing in the faculty as a collective? Does academic
freedom adhere to the institution or the individual
faculty member? Moreover, how does the answer

to the second question affect the answer to the first?
Finally, is academic freedom one of the freedom-of-
expression rights guaranteed by the First Amend-
ment to the Constitution?

Robert Post addressed some of these questions. In

a 2006 book chapter, “The Structure of Academic
Freedom,” Post wrote that academic freedom and
freedom-of-expression rights “overlap and converge,
but the confusions that result from conflating one
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with the other are deep and multiple.” He argued
that whereas “every citizen holds First Amendment
rights,...only faculty...possess academic freedom.”"!
He illustrated the distinction by noting that “although
the First Amendment may prohibit the state from
penalizing the New York Times for misunderstanding
the distinction between astronomy and astrology, no
astronomy professor can insulate herself from the

adverse consequences of such a mistake.” '

Post went on to depict “academic freedom not as

an individual right to be free from constraints but
instead as the freedom to pursue the ‘scholar’s pro-
fession” according to the standards of that profes-
sion.”’ Post pointed out that proposed legislation

to ensure that government money is spent on autho-
rized activities does not infringe on an individual-
rights interpretation of academic freedom. However,
the same legislation would violate a view of academic
freedom grounded in disciplinary communities,
because it would impose a standard “that does not
reflect the professional judgment of scholars, but
instead advances a specifically political principle of
neutrality.”!* Thomas Haskell added:

Historically speaking, the heart and soul of
academic freedom lie not in free speech but in
professional autonomy and collegial self-gover-
nance. Academic freedom came into being as a
defense of the disciplinary community (or, more
exactly, the university conceived as an ensemble

of such communities)."

On the other hand, Judith Butler raised concerns that
an over-reliance on “professional norms” and a disci-
plinary defense of academic freedom does not reflect
the necessity of “academic work that redefines disci-
plinary boundaries and modes of inquiry that change
and revise the purview and character of the profes-
sional norms themselves.”'® Joan Scott addressed the
issue by acknowledging that “discipline functions

in a necessarily paradoxical way.” She continued by
observing that

discipline is at once productive—it permits the
organization of knowledge and it authorizes
knowledge producers—and confining—it
installs explicit and tacit normative standards
which, when they are understood to be provi-
sional, can serve important mediating functions,
but which, when they are taken as dogmatic pre-

cepts, become instruments of punishment."”



However, Scott then used the concept of academic
freedom as ethical practice to resolve this paradox.
She argued that disciplinary communities should

be viewed as “provisional entities called into being

to organize relations of difference.” This approach
removes the static conception of disciplinary stan-
dards, allowing these “standards and rules [to]
become heuristic practices around which argument

is expected and change anticipated.” In Scott’s view,
“disciplinary communities, then, share a common
commitment to the autonomous pursuit of under-
standing, which they both limit and make possible by
articulating, contesting, and revising the rules of such
pursuits and the standards by which outcomes will
be judged.”*® By advocating mediation by provisional
discipline-based communities, Scott’s approach
endorses faculty control of academic work, facili-
tates the continuation of professional standards, and
allows for constant evolution of those professional
standards.

Such an approach will prove helpful as faculty chap-
ters continue to cope with the challenges to the pro-
fessional control of academic work.

Legislative Threats to Academic Freedom
In the last several years, state legislatures have con-
sidered a series of measures that would have seri-
ously impaired academic freedom. Starting in 2004,
some 28 state legislatures have considered bills or
resolutions based on either the Academic Bill of
Rights (ABR) or a proposal to require colleges and
universities to report to state government on the steps
they have taken to promote intellectual diversity (ID).

The ABR uses the language of balance to advocate a
number of steps that purportedly protect academic
freedom. Some steps are innocuous, such as basing
faculty hiring, promotion, and tenure on “competence
and appropriate knowledge in the field of their exper-
tise” rather than on “political or religious beliefs”

or grading students “on the basis of their reasoned
answers and appropriate knowledge of the subjects
and disciplines they study, not on the basis of their
political or religious beliefs.” However, other steps
intrude on academic freedom and the professional
core of the academic endeavor. For example, they
would require that “curricula and reading lists in the
humanities and social sciences reflect the uncertainty
and unsettled character of all human knowledge in
these areas by providing students with dissenting
sources and viewpoints where appropriate.” More-

over, they maintain that “academic institutions and
professional societies should maintain a posture of
organizational neutrality with respect to the substan-
tive disagreements that divide researchers on ques-
tions within, or outside, their fields of inquiry.”"

Finally, by pushing for legislative enactment of the
ABR, proponents are substituting political decision
making for academic judgment. The proposals to
monitor intellectual diversity, which typically require
colleges and universities to submit annual reports to
a governmental body on the steps they have taken to
promote intellectual diversity, raise additional dis-
turbing questions. In practice, both the ABR and ID
proposals would place government entities directly
into the academic process and inappropriately insert
political decision making into academic affairs.

These controversial proposals purport to protect a
student’s academic freedom and have highlighted

a specific problem arising from conflating academic
freedom with First Amendment rights. In his final
comments on a 2006 legislative report in Pennsylva-
nia, State Representative Lawrence Curry argued that
in the academic community,

the usual meaning of “academic freedom” is not
a right given to students. Instead it is a right/
responsibility afforded to the community of
scholars, and applies to both professional research
and teaching [emphasis in original], two aspects
of university life vested entirely in the faculty....
A student academic freedom policy could not
exist because students do not hold academic

freedom responsibilities.”?

Curry did point out that this did not mean that “stu-
dents do not have rights” and that “there are com-
plaint procedures currently in place on university
websites and in student handbooks.”? Note that the
confusion over student academic freedom predates
any current controversy. In an 1885 essay, “What is
Academic Freedom?”?> Dean Andrew West of Princ-
eton University answered the question by articulating
student rights such as “the elective system, scientific
courses, [and] voluntary chapel attendance.”

In 2004, the Georgia Senate passed a resolution pro-
moting language based on the ABR, the Colorado
Legislature passed a resolution urging universities to
publicize existing student grievance procedures, and
the California Senate Education committee rejected
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a bill. See Table 1 for legislative activity, 2005-2007.
For more detail on the 2005-06 legislative cycle see
http:/ /www2.nea.org/he/freedom/aboraction.html,
and for more detail on the 2007-08 legislative ses-
sions see the Free Exchange on Campus (FEOC) legis-
lative tracker at http:/ /www.freeexchangeoncampus.
org/index.php?option=com_content&task=section&
id=5&Itemid=61. NEA is a founding member of the
FEOC coalition, which is resisting these threats across
the country.

Although most states simply rejected the imposition

of these dangerous measures, in two states, some

situations involved more activity. For example, the

sponsor of Ohio’s bill imposing an ABR withdrew

the proposal in late 2005 after discussions with the

public institutions in the state resulted in a pledge to

reexamine their student grievance procedures and

upgrade any that did not provide the necessary pro-

tection for students. In the end, none was found to

need revision.

Table 1. Legislative Threats to Academic Rights in State Legislatures, 2005-2007

2005 2006 2007

State Bill Status Bill Status Bill Status
AZ — — AC Defeated in Senate ABR Pending in committee
CA ABR Defeated in committee ABR Failed = —
FL ABR Passed committee; ABR Failed — —

failed in House
GA — — — — D Pending in committee
HI —_ —_ ABR Failed — —
IN ABR Failed — — — —
KS = = ABR Failed — —
KY — — — — ABR Pending in committee
LA = = ABR Failed = =
ME ABR Failed — — — —
MD ABR Failed — — — —
MA ABR Carried over ABR Failed ABR Pending in committee
MN ABR Carried over ABR Failed = —
MO — — — — ID Passed House;

pending in Senate committee
MT — = = = ID Bill defeated in House;
resolution pending in committee

NY ABR Failed ABR Failed ABR Pending in committee
NC ABR Failed — — — —
OH ABR Withdrawn after institutions — — — —

offer to review policies
OR — — — — ABR; ID Both pending in committee
PA ABR Resolution to establish ABR Committee issues report: — —

committee legislation “not needed”
RI ABR Failed == == = =
SD D Defeated in Senate — —
™ ABR Carried over ABR Failed — —
X — — — — ABR Failed in committee
VA = = = = ID Failed in committee
WA ABR Carried over ABR Failed = =
wv — — — — ABR Pending in committee

AC = “Alternative coursework.” ABR = “Academic Bill of Rights” measure. ID = “Intellectual Diversity” measure.

4 / NEA Update






